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24 CFR Ch. II (4–1–12 Edition) § 203.40 

§ 203.40 Location of property. 
The mortgaged property shall be lo-

cated within the United States, Puerto 
Rico, Guam, the Virgin Islands, the 
Commonwealth of the Northern Mar-
iana Islands, and American Samoa. The 
mortgaged property, if otherwise ac-
ceptable to the Commissioner, may be 
located in any community where the 
housing standards meet the require-
ments of the Commissioner. 

[49 FR 12697, Mar. 30, 1984, as amended at 61 
FR 36264, July 9, 1996] 

§ 203.41 Free assumability; exceptions. 
(a) Definitions. As used in this sec-

tion: 
(1) Low- or moderate-income housing 

means housing which is designed to be 
affordable, taking into account avail-
able financing, to individuals or fami-
lies whose household income does not 
exceed 115 percent of the median in-
come for the area, as determined by 
the Secretary with adjustments for 
smaller and larger families. The Sec-
retary may approve a higher percent-
age up to 140 percent. 

(2) Eligible governmental or nonprofit 
program means a program operated pur-
suant to a program established by Fed-
eral law, operated by a State or local 
government, or operated by an eligible 
nonprofit organization, if the program 
is designed to assist the purchase of 
low-or moderate-income housing in-
cluding rental housing. 

(3) Legal restrictions on conveyance 
means any provision in any legal in-
strument, law or regulation applicable 
to the mortgagor or the mortgaged 
property, including but not limited to 
a lease, deed, sales contract, declara-
tion of covenants, declaration of condo-
minium, option, right of first refusal, 
will, or trust agreement, that attempts 
to cause a conveyance (including a 
lease) made by the mortgagor to: 

(i) Be void or voidable by a third 
party; 

(ii) Be the basis of contractual liabil-
ity of the mortgagor for breach of an 
agreement not to convey, including 
rights of first refusal, pre-emptive 
rights or options related to mortgagor 
efforts to convey; 

(iii) Terminate or subject to termi-
nation all or a part of the interest held 

by the mortgagor in the mortgaged 
property if a conveyance is attempted; 

(iv) Be subject to the consent of a 
third party; 

(v) Be subject to limits on the 
amount of sales proceeds retainable by 
the seller; or 

(vi) Be grounds for acceleration of 
the insured mortgage or increase in the 
interest rate. 

(4) Tax-exempt bond financing means 
financing which is funded in whole or 
in part by the proceeds of qualified 
mortgage bonds described in section 143 
of the Internal Revenue code of 1986, or 
any successor section, on which the in-
terest is exempt from Federal income 
tax. The term does not include financ-
ing by qualified veterans’ mortgage 
bonds as defined in section 143(b) of the 
Code. 

(5) Eligible nonprofit organization 
means an organization of the type de-
scribed in section 501(c)(3) of the Inter-
nal Revenue Code of 1986 as an organi-
zation exempt under section 501(a) of 
the Code, which has: 

(i) Two years experience as a provider 
of low- or moderate-income housing; 

(ii) A voluntary board; and 
(iii) No part of its net earnings inur-

ing to the benefit of any member, 
founder, contributor or individual. 

(b) Policy of free assumability with no 
restrictions. A mortgage shall not be eli-
gible for insurance if the mortgaged 
property is subject to legal restrictions 
on conveyance, except as permitted by 
this part. 

(c) Exception for eligible governmental 
or nonprofit programs. Legal restric-
tions on conveyance are acceptable if: 

(1) The restrictions are part of an eli-
gible governmental or nonprofit pro-
gram and are permitted by paragraph 
(d) of this section; and 

(2) The restrictions will automati-
cally terminate if title to the mort-
gaged property is transferred by fore-
closure or deed-in-lieu of foreclosure, 
or if the mortgage is assigned to the 
Secretary. 

(d) Exception for eligible governmental 
or nonprofit programs—specific policies. 
For purposes of paragraph (c) of this 
section, restrictions of the following 
types are permitted for eligible govern-
mental or nonprofit programs, provided 
that a violation of legal restrictions on 
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